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Being a Witness 
in a Criminal Trial 


Introduction 


Being an effective witness is one of the most impor- 
tant contributions you can make to the administra- 
tion of justice in Ontario. What you say in the 
witness box affects people's lives. A fundamental 
principle of our justice system is proof beyond a 
reasonable doubt - meaning that a judge anda 
jury cannot convict a person unless they are 
satisfied of the person's guilt beyond a reasonable 
doubt. Therefore, your testimony - and other 
evidence introduced by both the Crown attorney 
and the accused person - is crucial information. 


This pamphlet outlines the basics of what you 
need to do to become a more effective witness, 
and sets out what you may encounter before and 
during your court appearance. This is only a 
general guide, so if you need more information, 
please contact the lawyer or Crown attorney whom 
you will be dealing with, or your nearest criminal 


court office. 
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Glossary of Terms 


Here are some of the terms you may encounter in 
this booklet, or which you may hear in a criminal 
court trial. Other terms not appearing here are 
explained in the Question and Answer section, 
“Who are the key people in a criminal trial?” 


Adjourn: Put off a hearing until another time. 


Allege: To suggest that something has happened 
or that a person is guilty of a crime. 


Charge: A formal accusation that a person has 
committed a crime. 


Complaint: A statement to the police accusing 
someone of breaking the law. 


Counsel: Another term for a lawyer. 


Cross-examine: Questioning of a witness by the 
lawyer for the other side. 


Evidence: The information you give in court about 
what happened. Evidence may also include such 
things as photographs, property, etc. 


Examination-in-chief: Questioning of a witness by 
the lawyer who asked that witness to appear. 


Object: To disagree with part of the proceedings. 
One lawyer may object to certain questions being 
asked of a witness by another lawyer, and may 
ask the judge to support the objection. 


Plea: The answer the accused gives (guilty or not 
guilty) when charged with a criminal offence. 


Plea discussion: Discussions which may occur 
between the defence counsel and the Crown 
attorney concerning charges against the accused, 
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the plea that the accused will make, and the 
sentence which will be sought. Once charged, an 
accused person may plead guilty at any stage of 
the proceedings. 


Preliminary inquiry: A hearing where the judge 
determines whether there is enough evidence 
against an accused to hold a full trial. 


Sentence: The punishment the judge gives to a 
person found guilty of a crime. 


Statement: A description of events that a witness 
gives to the police. The police usually write the 
statement down, and may ask the witness to sign it. 


Subpoena: A paper issued by the court or by a 
lawyer, telling a witness when and where to 
appear. 


Testimony: What a witness says in court. 


Transcript: A typewritten record of what is said by 
everyone in court. 


Trial: A hearing that takes place when the 
accused pleads “not guilty”. In a trial, witnesses 
give evidence, the Crown attorney must prove the 
guilt of the accused beyond a reasonable doubt, 
and the judge or jury makes a decision. 


Victim impact statement: A description of how the 
crime has affected a victim, physically, emotion- 
ally and economically. The Crown attorney or 
arresting police officer may ask you to prepare 
such a statement. If the accused is convicted, the 
judge may consider the victim impact statement 
when deciding on a sentence. 








Questions and Answers 
about being a Witness 


Who are the key people in a criminal trial? 


In most criminal trials, you'll see the following 
people in the courtroom: 


| The judge conducts the trial by making deci- 
sions on the evidence presented, interpreting the 
law as it applies to the case, and in general, 
controlling the events in the courtroom. 


| The defendant, also called the accused, is the 
person on trial. 


| The Crown attorney is the lawyer who repre- 
sents the community, and who presents evidence 
about the crime to the court. The Crown attorney 
has the responsibility of proving the accused is 
guilty beyond a reasonable doubt. 


| The defence counsel is the lawyer defending 
the person on trial. The defence counsel tries to 
show that the accused is innocent, or that there is a 
reasonable doubt that the accused is guilty. The 
defence counsel also ensures that the right of the 
accused to a fair trial is protected. 


{ The court clerk keeps a record of the trial 
exhibits, administers oaths, and announces the 
beginning or end of court sessions. 


{| The court reporter records everything that is 
said at the preliminary inquiry or the trial. 


| The court security officer handles accused 
persons who are in custody, helps any witness who 
is concerned about his or her safety, and helps 
maintain security in the courtroom. 








Some accused persons choose to have a trial by 
jury - a group of 12 men and women called 
“jurors”. Jurors are selected by the Crown attorney 
and the defence counsel. The jurors listen carefully 


to all the witnesses, examine the evidence, receive 
instructions about the law from the judge, and 
then decide together whether the accused is guilty 
or not guilty of breaking the law. 


In which court will | testify? 
That depends on the nature of the crime. 


Less serious crimes are dealt with in the Provin- 
cial Division of the Ontario Court of Justice. These 
crimes are called “summary conviction offences”, 
because they generally involve one appearance 
of witnesses and less serious penalties. 


For more serious offences (called “indictable 
offences”), such as murder, sexual assault or 
robbery, there is usually a “preliminary inquiry’ 
held in the Provincial Division of the Ontario Court 
of Justice. This inquiry allows the judge to deter- 
mine if there is enough evidence to go to a full 
trial. It's possible that you may be called to give 
evidence at this stage. 


If the judge decides there is enough evidence to 
have qd full trial, then this will take place in the 
General Division of the Ontario Court of Justice. 
You will be notified, by subpoena, of when to 
appear as a witness, and in which court location. 


NOTE: Sometimes the Crown attorney and the 
defence counsel engage in plea discussions, and 
may not need you to appear. For example, if an 
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4 
agreement is reached whereby the accused 
changes his or her plea to guilty, then a trial may 
be avoided, and thus your testimony may not be 
necessary. Call the officer in charge of the case or 
the Crown attorney's office if you wish to be kept up 
to date on the status of the case. 


What is a subpoena? 


A subpoena is a court document requiring you to 
appear in court at a specified date to give evi- 
dence. It may also ask you to bring certain 
materials. The document is presented to you by a 
policeman or a court official, usually at the request 
of the Crown attorney or the defence counsel. A 
subpoena remains in effect for the length of the 
trial, and may require you to appear more than 
once. 


What happens if | ignore a subpoena? 


Don't. If you fail to appear in court on the specified 

date, you run the risk of being “in contempt of 

court’, and of being arrested. However, if there is 

good reason why you cannot appear on that date, 

you should immediately notify the lawyer who 
issued the subpoena. 
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What is expected of me during the trial? 


When the trial opens, the judge may ask that you 
and other witnesses leave the court room. Each 
witness will re-enter alone, when he or she is 
called to testify. The purpose of this procedure, 
called “exclusion of witnesses”, is to allow you to 
testify from your own memory, without being 
influenced by what the other witnesses say. 


Oaths or affirmations: Before giving evidence, all 
witnesses must swear to tell the truth, either by 
taking an oath on a Bible, or giving a solemn 
promise Known as an affirmation. You may also 
take an oath in a form that is recognized by your 
religion. If you choose to do this, please inform the 
defence lawyer or Crown attorney before your 
appearance date. In all cases, the clerk will ask 
you if you promise to tell the truth, and you should 
answer “I do". 


Questioning: You will be questioned first by the 
lawyer who asked you to appear. This is called 
“examination in chief’. Then comes the “cross- 
examination”, the questioning by the lawyer for the 
other side. 


After you have given testimony, you may stay for 
the remainder of the trial if you wish, unless the 
judge tells you otherwise. 








What is perjury? 

Perjury is a criminal offence, and it occurs when a 
witness tells a lie. It carries a jail term of up to 14 
years. There is also the crime of “attempting to 
obstruct justice”, which includes accepting or 
agreeing to accept a bribe for not giving evi- 
dence, or lying under oath. 


What if someone threatens me about giving 
evidence? 


Contact your local police immediately. If this 
happens at the court house while you are waiting 
to testify, report it immediately to a police officer. 
This is an example of “attempting to obstruct 
justice’, 


What if | incriminate myself with my testimony? 


The Charter of Rights protects you from self incrimi- 
nation - that is, giving testimony that may be used 
against you in another court case. If you have a 
question about this matter, it’s best to consult your 
own lawyer or the lawyer who contacted you to 
appear in court. 
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Dos and Don'ts 
of being a Witness 


Do go over your statemeni with the lawyer who 
called you, if you feel a need to do so before you 
get called into the courtroom. 


Do speak louder than normal when you are in the 
witness stand, even if you have a microphone. In 
some cases, the microphone is only for recording 
what you say. 


Do be respectful while in court. Address the judge 
as “Your Honout", “Sir” or "Madam". 


Do talk to the judge if something is bothering you 
or if you have a question during your testimony. 


Don't worry if during cross-examination, the 
opposing lawyer tries to raise doubts about your 
testimony. That is his or her job. Remain calm, and 
answer questions to the best of your ability, even if 
you have to repeat yourself. 


Don't discuss your testimony with other witnesses 
during the trial. This restriction applies before and 
after you take the witness stand. 


Don't guess the answers to questions. If you don't 
know, say so. If you didn’t understand the question, 
ask for it to be repeated. If you are sure about one 
part of your answer, but not another part, let the 
judge know. 











some Tips 


It can be a long wait before you get to the witness 
stand. So, you may wish to: 


| bring books, or anything to help you pass the 
time quietly while you wait outside the court room 
for your turn to testify. 


| take along a family member or a friend to keep 
you company. (If the person is not a witness, he or 
she may be able to stay in the courtroom while you 
give evidence.) 


{| make sure you have food, or enough money to 
buy something to eat, in case you have to wait 
through mealtimes. 


Also, not every court office has separate waiting 
rooms for witnesses and accused. If you are wor- 
ried about waiting in an open area, mention this to 
the lawyer or Crown attorney who called you to 
appear. If the Crown attorney is busy with other 
cases, bring your concerns to the attention of the 
officer in charge. 


It is possible that you may arrive at court but not 
give testimony, either because of an adjournment 
or because the accused has changed the plea to 


guilty. 


Other Services for Witnesses 


; 





an interpreter, tell the police officer in charge of 
the case, the lawyer who contacted you to appear 
in court, or the court clerk, before your appear- 
ance date. 


Expenses and Allowances 


Witnesses are automatically entitled to a small 
travel allowance, paid by the court in which they 
appear. Depending on the circumstance of each 
witness for the Crown, the Crown attorney may also 
authorize payment of additional travel expenses, 
accommodation expenses, or an advance of 
funds. 


To find out more about expenses and allow- 
ances you can claim, contact: 


| the officer in charge of the case; 
| the Crown attorney or lawyer for your case; 


| the court administrator, if you are appearing in 
the Ontario Court (Provincial Division); or 


| the sheriff, if you are appearing in the Ontario 
Court (General Division). 


Make sure you leave your address with whom- 
ever you contact, so your payment will reach you. 








The Victim Witness Assistance Program 


The Victim Witness Assistance Program, currently in 
12 locations across Ontario, helps people who will 
be testifying in court. The Coordinator of the 
program (or, in some cases, a volunteer) will 
provide emotional support and information, to 
help the victim or witness feel more comfortable 
about being involved in the criminal justice 
process. Among the services offered, all free of 
charge, are: 


| information about the status of your case, such 
as when you have to appear, whether the accused 
was found guilty or not guilty, conditions of bail or 
probation; 


| information about the criminal justice process 
and your role as a victim/witness; 


| where possible, accompanying you to the trial, 
SO you will see at least one friendly-face in the 
courtroom; 


| courtroom tours, to familiarize you with the 
setting and the roles of those in court; 


| contacting police to return your property which 
was used as evidence; 


| information about victim impact statemenis; 
| referrals to other community agencies. 


The Victim Witness Assistance Program is avail- 
able in Newmarket, Windsor, Hamilton, London, 
Etobicoke, North York, Scarborough, Kingston, 
Ottawa, Pembroke, Sudbury and Kenora. 
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The Criminal Injuries Compensation Board 


If, in addition to being a witness, you are also an 
innocent victim of the crime, you may apply for 
financial assistance from the Criminal Injuries 
Compensation Board (CICB), The CICB makes 
awards of up to $25,000 for injury caused by: 


{| acrime of violence; 


| trying to stop or legally arrest someone who was 
committing or about to commit a crime. 


Expenses you may claim in your application 
include medical bills, prescriptions, lost pay, and 
pain and suffering. Make sure you keep proper 
documents such as medical reports, bills and 
receipts. You may also wish to get a statement 
from your employer concerning your wages and 
benefits. 


File your claims as quickly as possible. You may 
receive an award even if charges are not laid 
against the accused, or if the accused was found 
not guilty. 


NOTE: If you receive payment for your injuries from 
another source (for example, Worker's Compensa- 
tion, OHIP, Unemployment Insurance), then you 
won't receive duplicate payments from the CICB. 
The exception is payment to victims who receive 
welfare or family benefits. 


Check your telephone book for the CICB office, 
or call the Ministry of the Attorney General, 
Communications Branch, (416) 326-2220, for more 
information. 








Finally... 


If you need more information about your court 
appearance, you should contact the court clerk, 
sheriff, or court services manager in the court- 
house in your area. The telephone number of the 
criminal court in your area can be found in the 
blue pages at the back of your telephone directory 
under “Government of Ontario, Attorney General - 
Ministry of". 


Additional copies of this booklet are available by 
writing or telephoning: 


Communications Branch 
Ministry of the Attorney General 
3rd floor, 720 Bay Street 
Toronto, Ontario 

M5G 2K] 


Tel: (416) 326-2220 
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